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COMMISSION  FACT  SHEET 
vt^^"  RULE  OF  NECESSITY 

Oep3$^W  memDer  of  a  town  or  city  board  has  a  conflict  of  interest,  that  member  will 
be  disqualified  from  acting  on  that  board  matter.  In  some  cases,  especially  when  more 
than  one  member  is  disqualified,  a  board  cannot  act  because  it  does  not  have  a  quorum. 
(If  the  number  for  a  quorum  is  noi  set  by  law,  a  quorum  is  generally  a  majority  of  the 
board  members.)  In  these  instances,  the  board  can  use  what  is  called  a  Rule  of 
Necessity  to  permit  the  participation  of  the  disqualified  members  in  order  to  make  a 
quorum  to  allow  the  board  to  act. 

The  Rule  of  Necessity  is  not  a  law  written  and  passed  by  the  Legislature.  Rather, 
the  Rule  of  Necessity  was  developed  because  judges  applied  it  in  their  court  decisions. 

The  Rule  of  Necessity  works  in  the  following  way: 

1.  It  can  only  be  used  if  a  board  is  unable  to  act  on  a  matter  because  it 
caimot  obtain  a  quorum  because  members  are  disqualified  from  acting. 

Example;      A  five  member  board  has  a  meeting  and  all  members  are  present. 

Three  of  the  five  members  have  conflicts.  A  quorum  is  three.  The 
two  members  without  conflicts  do  not  make  a  quorum.  The  board 
cannot  act.  The  Rule  of  Necessity  will  permit  all  members  to 
participate. 

Example:  A  five  member  board  has  a  meeting  and  four  members  are  present 
(one  member  is  sick  at  home).  Two  of  the  four  present  members 
have  conflicts.  A  quorum  is  three.  The  one  member  who  is  sick 
at  home  does  not  have  a  conflict.  The  Rule  of  Necessity  may  not 
be  used  because  there  is  a  quorum  of  the  board  which  is  able  to  act. 
Because  one  member  of  that  quorum  is  absent  does  not  permit  use 
of  the  Rule  of  Necessity. 

Example:      A  five  member  board  has  a  meeting  and  all  members  are  present. 

One  member  has  a  conflict  and  is  disqualified.  The  vote  is  a  two 
to  two  tie.  The  Rule  of  Necessity  may  not  be  used  to  break  the  tie. 
In  general,  a  fie  vote  defeats  the  issue  being  voted  on.  (Stated 
differently,  a  tie  vote  will  maintain  the  status  quo.) 

2.  The  Rule  of  Necessity  should  be  invoked  by  the  chairman  of  the  board, 
upon  advice  from  town  or  city  counsel.  It  is  advisable  for  town  or  city  counsel  to  set 
guidelines  for  exactly  when  and  in  what  circumstances  the  ruFe  of  necessity  should  be 
invoked. 
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3.  If  it  is  proper  for  the  Rule  of  Necessity  to  be  used,  it  should  be  clearly 
indicated  in  the  minutes  of  the  meeting  that  the  board  was  unable  to  obtain  a  quorum 
due  to  disqualification  of  members  and,  as  a  last  resort,  that  all  those  disqualified  will 
now  participate  under  the  authority  of  the  Rule  of  Necessity. 

4.  The  Rule  of  Necessity  may  only  be  used  as  a  last  resort.  Every  effort  must 
be  made  to  find  another  board  capable  of  acting  in  place  of  the  board  that  could  not 
obtain  a  quorum. 


Commission  Fact  Sheets  are  prepared  and  issued  by  the  Public  Education  Division  of  the 
State  Ethics  Commission.  They  are  intended  to  provide  guidance  to  public  officials  and 
employees  concerning  practical  applications  of  the  conflict  law. 
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